
 
 

 CLP213 Consent Policy V10  Page 1 of 37 02/04/2026 

 

CLINICAL POLICY 
Consent to Examination or Treatment 
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accessed through the Policy section of GHC Intranet.  If any updates or changes to this 
document are required, please contact the Clinical Policy Group on:  

clinical.policies@ghc.nhs.uk prior to making any amendments.  Documents are password 
protected to prevent any unauthorised changes. 
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Version:  V10 
Purpose: This policy sets out the standards and procedures in the Trust 

which aim to ensure that health professionals are able to 
comply with the legal requirements relating to consent to 
treatment. 
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Assessment. This concluded that this policy will not create any 
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SUMMARY  
In line with Department of Health guidance and the Mental Capacity Act 2005 the Trust has 
developed this policy to outline its position in relation to obtaining consent for examination or 
treatment. 
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GHC Gloucestershire Health and Care NHS Foundation Trust 
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1. INTRODUCTION  
 

The Department of Health has issued a range of guidance documents on consent and these offer 
details of the law and good practice requirements on consent. 
 
2. PURPOSE 
 

This policy sets out the standards and procedures in the Trust which aim to ensure that health 
professionals are able to comply with the legal requirements relating to consent to treatment.  
While this document is primarily concerned with healthcare, social care colleagues should also 
be aware of their obligations to obtain consent before providing certain forms of social care, such 
as those that involve touching the patient or client. 
 
3. SCOPE 
 

This policy applies to all Trust staff, who have a duty to abide by and promote the use of this 
policy. 
 
4. DUTIES 
 

General Roles, Responsibilities and Accountability 
Gloucestershire Health and Care NHS Foundation Trust (GHC) aims to take all reasonable 
steps to ensure the safety and independence of its patients and service users to make their own 
decisions about their care and treatment. 
 
In addition, GHC will ensure that: 
 

• All employees have access to up-to-date evidence-based policy documents. 
• Appropriate training and updates are provided. 
• Access to appropriate equipment that complies with safety and maintenance requirements is 

provided. 
 
Managers and Heads of Service will ensure that: 
 

• All staff are aware of and have access to policy documents. 
• All staff access training and development as appropriate to individual employee needs. 
• All staff participate in the appraisal process, including the review of competencies. 
  
Employees (including bank, agency and locum staff) must ensure that they: 
 

• Practice within their level of competency and within the scope of their professional bodies 
where appropriate. 

• Read and adhere to GHC policy 
• Identify any areas for skill update or training required. 
• Participate in the appraisal process. 
• Ensure that all care and consent complies with the Mental Capacity Act (2005) – see section 

on MCA Compliance below. 
 
5. MENTAL CAPACITY ACT COMPLIANCE 
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Where parts of this document relate to decisions about providing any form of care treatment or 
accommodation, staff using the document must do the following: - 
 

• Establish if the person is able to consent to the care, treatment or accommodation that is 
proposed?  (Consider the 5 principles of the Mental Capacity Act 2005 as outlined in section 
1 of the Act. In particular principles 1,2 and 3) Mental Capacity Act 2005 (legislation.gov.uk). 

• Where there are concerns that the person may not have mental capacity to make a specific 
decision, complete and record a formal mental capacity assessment. 

• Where it has been evidenced that a person lacks the mental capacity to make a specific 
decision, complete and record a formal best interest decision making process using the best 
interest checklist as outlined in section 4 of the Mental Capacity Act 2005 Mental Capacity Act 
2005 (legislation.gov.uk). 

• Establish if there is an attorney under a relevant and registered Lasting Power of Attorney or 
a deputy appointed by the Court of Protection to make specific decisions on behalf of the 
person (N.B. they will be the decision maker where a relevant best interest decision is 
required. The validity of an LPA or a court order can be checked with the Office of the Public 
Guardian) Office of the Public Guardian - GOV.UK (www.gov.uk). 

• If a person lacks mental capacity, it is important to establish if there is a valid and applicable 
Advance Decision before medical treatment is given.  The Advance Decision is legally binding 
if it complies with the MCA, is valid and applies to the specific situation.  If these principles are 
met it takes precedence over decisions made in the persons best interests by other people.  
To be legally binding the person must have been over 18 when it was signed and had capacity 
to make, understand and communicate the decision.  It must specifically state which medical 
treatments, and in which circumstances the person refuses and only these must be 
considered.  If a patient is detained under the Mental Health Act 1983 treatment can be given 
for a psychiatric disorder. 

• Where the decision relates to a child under the age of 16, the MCA does not apply. In these 
cases, the competence of the child must be considered under Gillick competence. If the child 
is deemed not to have the competence to make the decision, then those who hold Parental 
Responsibility will make the decision, assuming it falls within the Zone of Parental control. 
Where the decision relates to treatment which is life sustaining, or which will prevent significant 
long-term damage to a child under 18 their refusal to consent can be overridden even if they 
have capacity or competence to consent. 

 
6. POLICY DETAIL 
 

Consent and Capacity: 
The issues of consent and capacity are closely linked. Consent enables interventions to lawfully 
take place on the basis patients are adequately informed, have the capacity to consent, and are 
free from coercion. 
 
For consent to be valid it must be given voluntarily by an appropriately informed person who has 
the capacity to consent to the intervention in question. Acquiescence where the person does not 
know what the intervention entails is not ‘consent’. Where any doubt about the patient’s capacity 
to consent exists the health professional should assess the capacity of the patient to take the 
decision in question using the 2-stage capacity assessment as set out in the Mental Capacity Act 
(2005).  All mental capacity assessments and best interest decisions must be recorded on the 
appropriate clinical system using the Trust’s mental capacity assessment and best interest forms 
 
A patient has a legal right to grant or withhold consent prior to examination or treatment. Patients 

https://www.legislation.gov.uk/ukpga/2005/9/contents
https://www.legislation.gov.uk/ukpga/2005/9/contents
https://www.legislation.gov.uk/ukpga/2005/9/contents
https://www.gov.uk/government/organisations/office-of-the-public-guardian
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must be given sufficient information, in a way they can understand, about the purpose of the 
examination or treatment.   
 
No-one is able to give consent to the examination or treatment of an adult unable to give consent 
for themselves, apart from an attorney or deputy under a relevant LPA or court order. Therefore, 
patients, relatives or members of the healthcare team cannot consent on behalf of such an adult 
although they have a legal right to be consulted during any Best Interest decision making process, 
where the person lacks capacity to make the decision for themselves. The best interest process 
requires the use of a statutory checklist of what to consider when making Best Interest decisions, 
unless this is deemed to be inappropriate when the reason for exclusion of relatives/carers must 
be documented. 
 
The Mental Capacity Act 2005 allows for a person to make a Lasting Power of Attorney if they 
have capacity to do so.  This allows them to designate another person or persons; to act as an 
attorney to make decisions on their behalf and in their best interest, should they lose capacity to 
make decisions in the future. There are two types of Lasting Power of attorney, one for health and 
welfare and one for property and finance. Only an attorney for health and welfare can make 
decisions about care and treatment for a person who lacks capacity to make those decisions for 
themselves. 
 
The mental Capacity Act 2005 also allows for the Court of Protection to appoint someone as a 
deputy to make decisions on behalf of a person who has already lost capacity and is unable to 
create a Lasting Power of Attorney for themselves. The court will specify what kind of decisions 
a deputy can make on behalf of the person. 
 
Where there is a valid and appropriate attorney or deputy in place, they can consent to care and 
treatment on behalf of a person who lacks capacity to do so themselves, but they must act in the 
person’s best interest when making decisions. 
 
The key principle concerning treatment where a person is unable to give consent due to a lack of 
capacity relating to the treatment decision will be what is in their ‘Best Interests’ recognising that 
these are not confined to ‘medical Best Interests’, but include consideration of emotional, 
psychological and social aspects of the proposed treatment(s). 
 
The following are some key documents relating to consent: 
DoH ‘Reference Guide to Consent for Examination or Treatment’ was updated in 2009 to reflect 
legal developments since the guide was issued including the MCA 2005. Chapter 2 of the DoH 
guide deals with Adults without Capacity and Chapter 4 deals with ‘Withdrawing and Withholding 
Life-prolonging Treatment’ including for adults and children lacking capacity. 
 
‘Treatment and care towards the end of life: good practice in decision making’ was published in 
June 2010 and came into effect on 01 July 2010. Para 15-16 deal with adults who lack capacity 
and parts 50 – 80 with Advance Care Planning. Para 129-131 deals with when to consider a Do 
Not Attempt CPR (DNACPR). 
 
‘Treatment and care towards the end of life: good practice in decision making’ expands on the 
GMC guidance of June 2008 ‘Consent: patients and doctors making decisions together’ and sets 
out the principles of good decision making for all stages of care.  
 
The Trust adheres to the following chapters from the ‘Reference Guide to consent for examination 
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or treatment’ (2009) written by the Department of Health. The following excerpts from the guide 
provide guidance in relation to practice. The full guide can be found on the DoH website. 

 
Part 1: Seeking Consent 
Part 2: Advance Decisions to Refuse Treatment 
Part 3: Adults without Capacity 
Part 4: Withdrawing and Withholding life Sustaining Treatment 
Part 5: Other Exceptions to the Principles 

 
Part 1: Seeking Consent 
 
Valid Consent  
For consent to be valid, it must be given voluntarily by an appropriately informed person who has 
the capacity to consent to the intervention in question (this will be the patient or someone with 
parental responsibility for a patient under the age of 18, someone authorised to do so under a 
Lasting Power of Attorney (LPA) or someone who has the authority to make treatment decisions 
as a court appointed deputy). Acquiescence where the person does not know what the 
intervention entails is not ‘consent’. 
 
Does the Person have Capacity? 
The Mental Capacity Act 2005 defines a person who lacks capacity as a person who is unable to 
make a decision for themselves because of an impairment or disturbance in the functioning of 
their mind or brain. It does not matter if the impairment or disturbance is permanent or temporary. 
A person lacks capacity if: 
 

• They have an impairment or disturbance (for example a disability, condition or trauma or the 
effect of drugs or alcohol) that affects the way their mind or brain works, and  

• that impairment or disturbance means that they are unable to make a specific decision at the 
time it needs to be made. 

 
An assessment of a person’s capacity must be based on their ability to make a specific decision 
at the time it needs to be made, and not their ability to make decisions in general. A person is 
unable to make a decision if they cannot do one or more of the following things: 
 

• understand the information given to them that is relevant to the decision  
• retain that information long enough to be able to make the decision  
• use or weigh up the information as part of the decision-making process  
• communicate their decision – this could be by talking or using sign language and includes 

simple muscle movements such as blinking an eye or squeezing a hand. 
 
People may have capacity to consent to some interventions but not to others or may have capacity 
at some times but not others. Section 1 of the Mental Capacity Act sets out the key principles, 
one of which is that a person must be assumed to have capacity unless it is established that they 
lack capacity. If there is any doubt, then the healthcare professional should assess the capacity 
of the patient to make the decision in question. This assessment and the conclusions drawn from 
it should be recorded in the patient’s notes. Guidance on assessing capacity is given in chapter 
4 of the Mental Capacity Act (2005) Code of Practice. 
 
Guidance on how people should be helped to make their own decisions is given in chapter 3 of 
the Mental Capacity Act (2005) Code of Practice.   
https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice  

https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice
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A person’s capacity to consent may be temporarily affected by factors such as confusion, panic, 
shock, fatigue, pain or medication. However, the existence of such factors should not lead to an 
automatic assumption that the person does not have the capacity to consent.  
 
Capacity should not be confused with a healthcare professional’s assessment of the 
reasonableness of the person’s decision. Under principle 3 of the Mental Capacity Act, a person 
is not to be treated as unable to make a decision merely because they make an unwise decision. 
A person is entitled to make a decision which may be perceived by others to be unwise or 
irrational, as long as they have the capacity to do so.  
 
However, if the decision that appears irrational is based on a misperception of reality, as opposed 
to a different value system to that of the health practitioner – for example a patient who, despite 
the obvious evidence, denies that his foot is gangrenous, or a patient with anorexia nervosa who 
is unable to comprehend their failing physical condition – then the patient may not be able to 
comprehend, weigh or make use of the relevant information and hence may lack the capacity to 
make the decision in question.  
 
Principle 2 of The Mental Capacity Act (2005) also requires that all practical and appropriate steps 
are taken to enable a person to make the decision themselves. These steps include the following: 
 

• Providing relevant information. For example, if there is a choice, has information been given 
on the alternatives?  

• Communicating in an appropriate way. For example, could the information be explained or 
presented in a way that is easier for the person to understand?  

• Making the person feel at ease. For example, are there particular times of the day when a 
person’s understanding is better?  

• Supporting the person. For example, can anyone else help or support the person to 
understand information and to make a choice? 

 
Is the Consent given Voluntarily?  
To be valid, consent must be given voluntarily and freely, without pressure or undue influence 
being exerted on the person either to accept or refuse treatment. Such pressure can come from 
partners or family members, as well as health or care practitioners. Practitioners should be alert 
to this possibility and where appropriate should arrange to see the person on their own in order 
to establish that the decision is truly their own.  
 
When people are seen and treated in environments where involuntary detention may be an issue, 
such as prisons and mental health hospitals, there is a potential for treatment offers to be 
perceived coercively, whether or not this is the case. Coercion invalidates consent, and care must 
be taken to ensure that the person makes decisions freely. Coercion should be distinguished from 
providing the person with appropriate reassurance concerning their treatment or pointing out the 
potential benefits of treatment for the person’s health. However, threats such as withdrawal of 
any privileges, loss of remission of sentence for refusing consent or using such matters to induce 
consent may well invalidate the consent given and are not acceptable.  
 
Although informing people of the nature and purpose of procedures enables valid consent to be 
given as far as any claim of battery is concerned, this is not sufficient to fulfil the legal duty of care 
to the person. Failure to provide other relevant information, such as risks and benefits of the 
procedure, may render the practitioner liable to an action for negligence if a person subsequently 
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suffers harm as a result of the treatment received. 
 
In the very rare event that the healthcare professional believes that to provide the information 
about the procedure and associated risks in a balanced way will cause the patient serious harm, 
the GMC guidance states that this view, and the reasons for it, should be recorded in the patient’s 
notes/ electronic records.  
 
When such concerns arise, it is advisable to discuss the issue within the team caring for the 
patient. In individual cases the courts may accept such a justification but would examine it with 
great care. The mere fact that the patient might become upset by hearing the information, or might 
refuse treatment, is not sufficient to act as a justification.  
 
Some people may wish to know very little about the treatment that is being proposed. If 
information is offered and declined, it is good practice to record this fact in the notes. However, it 
is possible that individuals’ wishes may change over time, and it is important to provide 
opportunities for them to express this. GMC and BMA guidance encourages doctors to explain to 
patients the importance of knowing the options open to them while respecting a person’s wish not 
to know, and states that basic information should always be provided about what the treatment 
aims to achieve and what it will involve. 
 
Where a person has been given difficult news about a diagnosis or situation, then it may be 
appropriate to give them time to process this information, before discussing possible treatment or 
care options. 
 
Ref; Consent; patients and doctors making decisions together: 
https://www.gmc-uk.org/ethical-guidance/ethical-guidance-for-doctors/decision-making-and-
consent 
 
Consent to Visual and Audio Recordings  
Consent should be obtained for any visual or audio recording, including photographs or other 
visual images. The purpose and possible future use of the recording must be clearly explained to 
the person before their consent is sought for the recording to be made. If it is to be used for 
teaching, audit or research, people must be aware that they can refuse without their care being 
compromised and that when required or appropriate it can be anonymised. GMC guidance gives 
more detailed advice, including situations when permission is not required and about obtaining 
consent to use recordings as part of the assessment or treatment of patients and for training or 
research. 
 
Who Should Seek Consent?  
The clinician providing the treatment or investigation is responsible for ensuring that the person 
has given valid consent before treatment begins, although the consultant responsible for the 
person’s care will remain ultimately responsible for the quality of medical care provided.  
The GMC guidance states that the task of seeking consent may be delegated to another person, 
as long as they are suitably trained and qualified.  
 
Form of Consent  
Although completion of a consent form is in most cases not a legal requirement (exceptions 
include certain requirements of the Mental Health Act 1983 and of the Human Fertilisation and 
Embryology Act 1990 as amended by the Human Fertilisation and Embryology Act 2008) the use 
of such forms is good practice where an intervention such as surgery is to be undertaken. Where 

https://www.gmc-uk.org/ethical-guidance/ethical-guidance-for-doctors/decision-making-and-consent
https://www.gmc-uk.org/ethical-guidance/ethical-guidance-for-doctors/decision-making-and-consent
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there is any doubt about the person’s capacity, it is important, before the person is asked to sign 
the form, to establish both that they have the capacity to consent to the intervention and that they 
have received enough information to enable valid consent to be given. Details of the assessment 
of capacity, and the conclusion reached, should be recorded in the case notes.  
 
If the person has capacity, but is unable to read or write, they may be able to make their mark on 
the form to indicate consent. It would be good practice for the mark to be witnessed by a person 
other than the clinician seeking consent, and for the fact that the person has chosen to make their 
mark in this way to be recorded in the case notes. Similarly, if the person has capacity, and wishes 
to give consent, but is physically unable to mark the form, this fact should be recorded in the 
notes.  
 
Consent may be expressed verbally or non-verbally: an example of non-verbal consent would be 
where a person, after receiving appropriate information, holds out an arm for their blood pressure 
to be taken. However, the person must have understood what examination or treatment is 
intended, and why, for such consent to be valid. It is good practice to obtain written consent for 
any significant procedure, such as a surgical operation or when the person participates in a 
research project or a video recording (even if only minor procedures are involved). 
 
Reviewing consent 
Where a person has been deemed to have capacity to consent to treatment and has given their 
consent, this consent should be reviewed at regular intervals, if the treatment is ongoing. 
Practitioners should consider if there has been a change in a person’s ability to give their consent, 
especially if there is evidence they may have lost capacity to consent. 
 
Research and Innovative Treatment  
The same legal principles apply when seeking consent from a person for research purposes as 
when seeking consent for investigations or treatment. GMC guidance advises that patients 
‘should be told how the proposed treatment differs from the usual methods, why it is being offered, 
and if there are any additional risks or uncertainties. Clinical trials are covered by the Medicines 
for Human Use (Clinical Trial Regulations) 2004.26  
26 Medicines for Human Use (Clinical Trials) Regulations 2004, SI 1031. www.legislation.gov.uk/ si/si2004/20041031.htm  
 
Duration of Consent  
When a person gives valid consent to an intervention, in general that consent remains valid for 
an indefinite duration, unless it is withdrawn by the person. However, if new information becomes 
available regarding the proposed intervention (for example new evidence of risks or new 
treatment options) between the time when consent was sought and when the intervention is 
undertaken, the GMC guidance states that a doctor or member of the healthcare team should 
inform the patient and reconfirm their consent.  
 
When Consent is Refused  
If an adult with capacity makes a voluntary and appropriately informed decision to refuse 
treatment (whether contemporaneously or in advance), this decision must be respected, except 
in certain circumstances as defined by the Mental Health Act 1983 This is the case even where 
this may result in the death of the person. 
 
Withdrawal of Consent  
A person with capacity is entitled to withdraw consent at any time, including during the 
performance of a procedure. Where a person does object during treatment, it is good practice for 
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the practitioner, if at all possible, to stop the procedure, establish the person’s concerns and 
explain the consequences of not completing the procedure. At times, an apparent objection may 
in fact be a cry of pain rather than withdrawal of consent, and appropriate reassurance may enable 
the practitioner to continue with the person’s consent. If stopping the procedure at that point would 
genuinely put the life of the person at risk, the practitioner may be entitled to continue until that 
risk no longer applies.  
 
Assessing capacity during a procedure may be difficult and as noted above, factors such as pain, 
panic and shock may diminish capacity to consent.  
 
Part 2: Advance Decisions to Refuse Treatment  
NB: Refer also to the Trust Advance Care Planning Policy and Procedures 
 
A person may have made an advance decision to refuse particular treatment in anticipation of 
future incapacity (sometimes previously referred to as a ‘living will’ or ‘advance directive’). A valid 
and applicable advance decision to refuse treatment has the same force as a contemporaneous 
decision to refuse treatment. This is a well-established rule of Common Law, and the Mental 
Capacity Act 2005 now puts advance decisions on a statutory basis. The Act sets out the 
requirements that such a decision must meet to be valid and applicable. Further details are 
available in chapter 9 of the Mental Capacity Act (2005) Code of Practice, but in summary these 
are: 
 

• The person must be 18 or over  
• the person must have the capacity to make such a decision  
• the person must make clear which treatments they are refusing  
• if the advance decision refuses life-sustaining treatment, it must be in writing (it can be written 

by someone else or recorded in healthcare notes), it must be signed and witnessed and it 
must state clearly that the decision applies even if life is at risk  

• a person with capacity can withdraw their advance decision at any time. 
 
Patients should always be offered measures that are essential to keeping them comfortable. This 
is sometimes referred to as ‘basic’ or ‘essential’ care, and includes warmth, shelter, actions to 
keep a person clean and free from distress and the offer of food and water by mouth.  
 
Consent and the Mental Health Act 
Although the Mental Health Act 2007 permits some medical treatment for mental disorder to be 
given without consent, the patients consent should be sought before treatment is given, wherever 
practicable. The patients consent or where the patient is incapable of consenting due to a lack of 
capacity should be recorded in their electronic patient records, as should the treating clinician’s 
assessment of the patient’s capacity to consent to the treatment being proposed. 
 
In respect of mental health, the Mental Health Act provides a legal framework by which a detained 
patient’s treatment may be made compulsory in the absence of their consent or their inability to 
consent due to a lack of capacity. However, the patient’s consent should always be sought and 
their mental capacity to consent or inability to consent should be recorded in full. When patients 
are detained under the Mental Health Act, they may be given treatment with medication for their 
mental disorder for the first three months of their treatment, even if they have capacity and refuse 
to consent, or are incapable of giving consent to that treatment due to a lack of capacity. After 
this time (except in emergencies), the treatment can be given only under certain conditions and 
the authority for that treatment must be formally certified. Where the patient has capacity and 
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consents to the treatment, either the Approved Clinician in charge of it or a second opinion 
appointed doctor (SOAD) will certify that consent on form T2; where the patient lacks capacity to 
consent, or has capacity and refuses to consent, the treatment may only be given following a 
SOAD certification, on form T3, that is appropriate for it to be given. A patient’s capacity and 
consent status should be under continuous review, especially when they have been certified as 
consenting to treatment by the clinician in charge of treatment. 
 
Self-Harm 
Cases of self-harm present a particular difficulty for healthcare professionals. Where the person 
is able to communicate, an assessment of their mental capacity should be made as a matter of 
urgency. If the person is judged not to have capacity, then they may be treated on this basis. 
Similarly, patients who have attempted suicide and are unconscious should be given emergency 
treatment if any doubt exists as to either their intentions or their capacity when they took the 
decision to attempt suicide.  
 
However, as noted above, patients with capacity do have the right to refuse life-sustaining 
treatment (other than treatment for mental disorder under the Mental Health Act 2007) – both at 
the time it is offered and in the future. Making a decision which, if followed, may result in death 
does not necessarily mean that a person is or feels suicidal. Nor does it necessarily mean that 
the person lacks the capacity to make the decision now or in advance. If the person is clearly 
suicidal, this may raise questions about their capacity to make the decision. If a patient with 
capacity has harmed themselves, a prompt psychosocial assessment of their needs should be 
offered. However, if the person refuses treatment and use of the Mental Health Act 2007 is not 
appropriate, then their refusal must be respected.  

National Collaborating Centre for Mental Health, commissioned by the National Institute for Clinical Excellence (2004) National Clinical 
Practice Guideline 16: Self-harm. www.nice.org.uk/nicemedia/pdf/CG16FullGuideline.pdf 

 
Similarly, if practitioners have good reason to believe that a patient genuinely intended to end 
their life and had capacity when they took that decision, and are satisfied that the Mental Health 
Act is not applicable, then treatment should not be forced upon the person, although clearly 
attempts should of course be made to encourage them to accept help. 
 
Part 3: Adults without Capacity 
 
General Principles  
The Mental Capacity Act 2005 came fully into force in October 2007 and applies in England and 
Wales to everyone who works in health and social care and is involved in the care, treatment or 
support of people over 16 years of age who may lack capacity to make decisions for themselves. 
It is largely based on previous common law and creates a single, coherent framework for decision-
making, including decisions about treatment. This chapter summarises the main provisions of the 
Mental Capacity Act. Detailed guidance is provided in the Code of Practice, which has statutory 
force.  
 
Under English law, no one is able to give consent to the examination or treatment of an adult who 
lacks the capacity to give consent for themselves, unless they have been authorised to do so 
under a Lasting Power of Attorney or they have the authority to make treatment decisions as a 
court appointed deputy. Therefore, in most cases, parents, relatives or members of the healthcare 
team cannot consent on behalf of such an adult. However, the Mental Capacity Act sets out the 
circumstances in which it will be lawful to carry out such examinations or treatment.  
 
The legal requirements in the Mental Capacity Act are underpinned by five statutory principles. 

http://www.nice.org.uk/nicemedia/pdf/CG16FullGuideline.pdf
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Principle 4 of the Act   states that any act done for, or any decision made on behalf of, a person 
who lacks capacity must be done, or made, in that person’s best interests. This principle applies 
to health professionals as it does to anyone working with and caring for a person who lacks 
capacity. The Act also creates a new offence of ill treatment or wilful neglect of someone who 
lacks capacity by someone with responsibility for their care or with decision-making powers.  
 
The Mental Capacity Act provides healthcare professionals with protection from civil and criminal 
legal liability for acts or decisions made in the best interests of the person who lacks capacity. A 
healthcare professional must not make assumptions about someone’s best interests merely on 
the basis of the person’s age or appearance, condition or any aspect of their behaviour.  
 
The Act requires that a healthcare professional must consider all the relevant circumstances 
relating to the decision in question.  
 
In considering the relevant circumstances, the Act rules that the healthcare professionals must 
take the following steps: 
 

• Consider whether the person is likely to regain capacity and if so whether the decision can 
wait.  

• Involve the person as fully as possible in the decision that is being made on their behalf. 
 
As far as possible, consider: 
 

• The person’s past and present wishes and feelings (in particular if they have been written 
down) 

• any beliefs and values (e.g. religious, cultural or moral) that would be likely to influence the 
decision in question, and any other relevant factors, and the other factors that the person 
would be likely to consider if they were able to do so  

• As far as possible, consult other people if it is appropriate to do so and take into account their 
views as to what would be in the best interests of the person lacking capacity, especially:  

• anyone previously named by the person lacking capacity as someone to be consulted  
• anyone engaging in caring for or interested in the person’s welfare  
• any attorney appointed under a Lasting Power of Attorney  
• any deputy appointed by the Court of Protection to make decisions for the person. 
 
For decisions about serious medical treatment, where there is no one appropriate to advocate for 
the person healthcare professionals have to instruct an Independent Mental Capacity Advocate 
(IMCA). 
 
If the decision concerns the provision or withdrawal of life-sustaining treatment, the person making 
the best interests decision must not be motivated by a desire to bring about the person’s death.  
 
In cases of serious doubt or dispute about an individual’s mental capacity or best interests, an 
application can be made to the Court of Protection for a ruling. The duty officer of the Official 
Solicitor can advise on the appropriate procedure if necessary.  
Further details about the Official Solicitor can be found at www.officialsolicitor.gov.uk/os/offsol.htm (contact would usually be made through the 
legal department of the NHS body involved)  
 
Statements of Preferences and Wishes  
A healthcare professional must take all statements of a person’s preferences and wishes into 
consideration as part of a best interest’s assessment. Written statements which request specific 
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treatments made by a person before losing capacity should be given the same consideration as 
those made by people who currently have capacity to make treatment decisions. However, a 
healthcare professional would not have to follow a written request if they thought that the 
specific treatment would be clinically unnecessary or not appropriate for the person’s condition, 
and therefore not in the person’s best interests. If the decision is different to a written statement, 
a healthcare professional should keep a record of this and be prepared to justify the decision if 
challenged.  
 
There is an important legal distinction between a written statement expressing treatment 
preferences, which a healthcare professional must take into account when making a best 
interests decision, and a valid and applicable advance decision to refuse treatment. 
 
Lasting Power of Attorney  
The Mental Capacity Act enables a person aged 18 or over to appoint an attorney to look after 
their health and welfare decisions if they should lack the capacity to make such decisions in the 
future. Under a personal welfare LPA, the attorney – if they have the authority to do so – can 
make decisions that are as valid as those made by the person themselves. 
 
Mental Capacity Act 2005 (Lasting Powers of Attorney, Enduring Powers of Attorney and Public Guardian) 
Regulations 2007, SI 2007, 2161 and www.publicguardian.gov.uk/forms/Making-an-LPA.htm  
 
The LPA may specify limits to the attorney’s authority, and the LPA must specify whether or not 
the attorney has the authority to make decisions about life-sustaining treatment. The attorney will 
have the authority to make decisions and consent to or refuse treatment as set out in the LPA. 
Healthcare practitioners should read the LPA if it is available, in order to understand the extent of 
the attorney’s power.  
 
The attorney must follow the statutory principles under the Mental Capacity Act and make 
decisions in the best interests of the person lacking capacity. If there is a dispute that cannot be 
resolved, e.g. between the attorney and a doctor, it may have to be referred to the Court of 
Protection. More information about LPAs is given in chapter 7 of the MCA Code of Practice. 
 
Court Appointed Deputies  
If a person lacks capacity to make a decision relating to their personal welfare, then the Court of 
Protection can make an order making a decision on their behalf. Alternatively, the Court of 
Protection can appoint a deputy to make decisions on behalf of the person who lacks capacity. 
The court must ensure that any deputy appointed has the necessary skills and abilities and is 
prepared to take on the duty and responsibility of the role.  
 
Deputies for personal welfare decisions will only be required in the most difficult cases, where 
important and necessary actions cannot be carried out without the court’s authority or where there 
is no other way of settling the matter in the best interests of the person who lacks capacity.  
 
If a deputy has been appointed to make treatment decisions on behalf of a person who lacks 
capacity, then it is the deputy rather than the healthcare professional who makes the treatment 
decision. A deputy cannot go against a decision of an attorney under an LPA made before the 
person lacks capacity. A deputy cannot refuse consent to the provision of life-sustaining 
treatment. More information about the powers of the Court of Protection and the role of deputies 
is given in chapter 8 of the Code of Practice.  
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Independent Mental Capacity Advocates  
NHS bodies have a duty to instruct an IMCA in serious medical treatment decisions when a 
person who lacks capacity to make a decision has no one who can speak for them, other than 
paid staff. In matters that meet the definition of serious medical treatment, IMCAs are only able 
to represent and support people whose treatment is arranged by the NHS. They have the right to 
information about an individual and can see relevant healthcare records.  
 
The duties of an IMCA are to: 
 

• support the person who lacks capacity and represent their views and interests to the decision-
maker  

• obtain and evaluate information, both through interviewing the person and through examining 
relevant records and documents  

• obtain the views of professionals providing treatment for the person who lacks capacity  
• identify alternative courses of action  
• obtain a further medical opinion, if required, and  
• prepare a report (that the decision-maker must consider). 
 
IMCAs are not decision-makers for the person who lacks capacity. They are there to support and 
represent that person and to ensure that decision-making for people who lack capacity is done 
appropriately and in accordance with the Mental Capacity Act. 
 
Consent Forms  
Where treatment is provided to a person who lacks capacity following a best interest’s decision, 
any consent form should not be signed by someone else unless they have a personal welfare 
LPA that authorises them to make the decision in question, or they are a court appointed deputy 
with similar authority.  
 
Referral to Court  
The Mental Capacity Act established the Court of Protection to deal with decision-making for 
adults (and children in a few cases) who may lack the capacity to make specific decisions for 
themselves. The Court of Protection deals with serious decisions affecting personal welfare 
matters, including healthcare, which were previously dealt with by the High Court.  
 
The courts have identified certain circumstances when referral should be made to them for a 
ruling on lawfulness before a procedure is undertaken. These are: 
 

• Decisions about the proposed withholding or withdrawal of ANH from patients in a permanent 
vegetative state  

• cases involving organ, bone marrow or peripheral blood stem cell donation by an adult who 
lacks the capacity to consent (see chapter 3 for information on children)  

• cases involving the proposed non-therapeutic sterilisation of a person who lacks the capacity 
to consent to this (e.g. for contraceptive purposes), and  

• all other cases where there is a doubt or dispute about whether a particular treatment will be 
in a person’s best interests. 

 
Research 
The Mental Capacity Act sets out a legal framework for involving people who lack the capacity to 
consent to taking part in research. The Act provides for when such research can be carried out 
and for safeguards to protect people involved in the research who lack capacity, for example 
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ensuring that the wishes and feelings of the person who lacks capacity are respected. Anyone 
setting up or carrying out such research will need to make sure that the research complies with 
the provisions set out in the Act and will need to follow the guidance given in chapter 11 of the 
Mental Capacity Act (2005) Code of Practice. The Act does not include clinical trials, which are 
covered by the Medicines for Human Use (Clinical Trial Regulations) 2004.  
 
The Act requires that a family member or unpaid carer must be consulted about any proposal and 
agree that the person who lacks capacity can be part of the research. If such a person cannot be 
identified, then the researcher must nominate a person who is independent of the research project 
to provide advice on the participation of the person who lacks capacity in the research.  
 
Part 4: Withdrawing and Withholding Life-Sustaining Treatment 
 
General Principles  
A healthcare professional’s legal duty is to care for a patient and to take reasonable steps to 
prolong their life. Although there is a strong presumption in favour of providing life-sustaining 
treatment, there are circumstances when continuing or providing life-sustaining treatment stops 
providing a benefit to a patient and is not clinically indicated. There is no legal distinction between 
withdrawing and withholding life-sustaining treatment. A person with capacity may decide either 
contemporaneously or by a valid and applicable advance decision that they have reached a stage 
where they no longer wish treatment to continue. If a person lacks capacity, this decision must be 
taken in their best interests and in a way that reflects their wishes (if these are known).  
 
Sometimes decisions will need to be made immediately – for example whether it is appropriate 
to attempt resuscitation after severe trauma. In an emergency situation, where there is doubt as 
to the appropriateness of treatment, there should be a presumption in favour of providing life-
sustaining treatment. 
 
See Trust ‘Do Not Attempt Cardio-Pulmonary Resuscitation (DNACPR) Policy’  
 
Artificial Nutrition and Hydration 
Legally, the use of artificial nutrition and hydration (ANH) constitutes medical treatment. Thus, the 
legal principles that apply to the use of ANH are the same as those that apply to all other medical 
treatments, such as medication or ventilation.  
 
There is an important distinction between withdrawing or withholding treatment that is of no clinical 
benefit to the patient or is not in the patient’s best interests and taking a deliberate action to end 
the patient’s life. A deliberate action that is intended to cause death is unlawful. Although there is 
a strong presumption in favour of providing life-sustaining treatment, there are circumstances 
when continuing or providing life-sustaining treatment stops providing a benefit to a patient and 
is not clinically indicated. Healthcare professionals should discuss the situation with a patient with 
capacity and agree if and when the patient no longer wishes treatment to continue. If the patient 
lacks capacity, this decision must be taken in their best interests and in a way that reflects their 
wishes, beliefs and values (if these are known). Suitable care should be provided to ensure that 
both the comfort and dignity of the patient are maintained. 
 
Adults with Capacity 
Except in circumstances governed by the Mental Health Act 2007, if an adult with the capacity to 
make the decision refuses life-sustaining treatment, or requests that it be withdrawn, practitioners 
must comply with the person’s decision, even if it may result in the person’s death. If a refusal is 
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ignored, they will be treating the person unlawfully. 
 
Adults without Capacity 
If an adult lacks capacity and has not made a valid and applicable advance decision to refuse life-
sustaining treatment, the provisions of the Mental Capacity Act will apply and the decision must 
be based on the best interests of the adult, again involving the person as far as this is possible.  
 
Part 5: Other Exceptions to the Principles 
 
Certain statutes set out specific exceptions to the principles noted in the previous chapters. These 
are briefly noted below. Those concerned with the operation of such statutes should consult more 
detailed guidance.  
 
Part 4 of the Mental Health Act 2007 sets out circumstances in which persons liable to be detained 
under the Act may be treated without consent for their mental disorder. The 2007 Act does not 
apply to treatment for physical disorders unrelated to the mental disorder. The Mental Health Act 
Code of Practice (2015) offers guidance on consent and medical treatment in this context. 
 
Neither the existence of mental disorder nor the fact of detention under the 2007 Act should give 
rise to an assumption of incapacity. The person’s capacity must be assessed in every case in 
relation to the particular decision being made. The capacity of a person with a mental disorder 
may fluctuate. 
 
7. PROCESS FOR MONITORING COMPLIANCE 
 

Are the systems or processes in this document monitored in line 
with national, regional, trust or local requirements? YES 

   

Monitoring Requirements and Methodology Frequency Further Actions 

To ensure compliance of this guidance an audit of 
consent to examination or treatment will be undertaken 
every 2 years commissioned by the Director of 
Nursing, Therapies and Quality.  This will involve an 
examination of detained patient’s health and social 
care record. The audit criteria will include assessing 
compliance against the following standards: Recording 
of consent in the health and social care records. 
 
An audit of Recording of capacity and consent with 
respect of S63 and S58 of MHA 
 

Every 2 years 
 
 
 
 
 
 
 
 
Every 2 years 

The outcomes of these 
audits (this may be in the 
form of exception 
reporting) will be 
presented in report format 
to the Mental Health Act 
Scrutiny Committee that 
will be responsible for the 
development and 
monitoring of any 
identified actions within 
the scope of the audit. 

 
8. INCIDENT AND NEAR MISS REPORTING AND REGULATION 20 DUTY OF 

CANDOUR REQUIREMENTS 
 

To support monitoring and learning from harm, staff should utilise the Trust’s Incident Reporting 
System, DATIX.  For further guidance, staff and managers should reference the Incident 
Reporting Policy.  For moderate and severe harm, or deaths, related to patient safety incidents, 
Regulation 20 Duty of Candour must be considered and guidance for staff can be found in the 
Duty of Candour Policy and Intranet resources. Professional Duty of Candour and the overarching 
principle of ‘being open’ should apply to all incidents. 
 

https://2gethertrust.interactgo.com/Interact/Pages/Content/Document.aspx?id=11041
https://2gethertrust.interactgo.com/Interact/Pages/Content/Document.aspx?id=11041
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fintranet.ghc.nhs.uk%2FInteract%2FPages%2FContent%2FDocument.aspx%3Fid%3D2236%26SearchId%3D195434%26&data=05%7C02%7CCaroline.Miller%40ghc.nhs.uk%7C7c5d2c78da2b4b32aadd08dc07858a7d%7Cf8120e622f9442d0beb68143b2f833fb%7C0%7C0%7C638393517327531940%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=3fWR8Fm54KzJ6v%2BMTEeh6pMf1FdybvktTm%2FVXEBx4wI%3D&reserved=0


   
 

 CLP213 Consent Policy V10  Page 17 of 37 02/04/2026 

9. TRAINING 
 

Training and information for staff is provided as an e-learning module as part of statutory and 
mandatory training and also as part of the web-based level 2 MCA training. 
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Appendix 1 
CHILDREN  

 
The legal position concerning consent and refusal of treatment by those under the age of 18 is 
different from the position for adults. 
 
Children aged 16–17  
By virtue of section 8 of the Family Law Reform Act 1969, 47 people aged 16 or 17 are presumed 
to be capable of consenting to their own medical treatment, and any ancillary procedures involved 
in that treatment, such as an anaesthetic. As for adults, consent will be valid only if it is given 
voluntarily by an appropriately informed child capable of consenting to the particular intervention. 
However, unlike adults, the refusal of a capacitous person aged 16–17 may in certain 
circumstances be overridden by either a person with parental responsibility or a court (see 
paragraphs 14–18 below).  
47 www.opsi.gov.uk/RevisedStatutes/Acts/ukpga/1969/cukpga_19690046_en_2#ptH1g8 
 
Section 8 of the Family Law Reform Act 1969 applies only to the child’s own treatment. It does 
not apply to an intervention that is not potentially of direct health benefit to the child, such as blood 
donation or non-therapeutic research on the causes of a disorder. However, a child may be able 
to consent to such an intervention if they have the mental capacity to do so as outlined in the 
Mental Capacity Act 2005,  
 
In order to establish whether a child aged 16 or 17 has the requisite capacity to consent to the 
proposed intervention, the same criteria as for adults should be used (see chapter 1, paragraph 
2). If a young person lacks capacity to consent because of an impairment of, or a disturbance in 
the functioning of, the mind or brain then the Mental Capacity Act 2005 will apply in the same way 
as it does to those who are 18 and over (see chapter 2). If, however they are unable to make the 
decision for some other reason, for example because they are overwhelmed by the implications 
of the decision, then the Act will not apply to them and the legality of any treatment should be 
assessed under common law principles. It may be unclear whether a child lacks capacity within 
the meaning of the Act. In those circumstances, it would be prudent to seek a declaration from 
the Court of Protection. More information on how the Act applies to children aged 16 and 17 is 
given in chapter 12 of the Mental Capacity Act (2005) Code of Practice.48  

48 www.publicguardian.gov.uk/mca/code-of-practice.htm 
 
If the 16/17-year-old is capable of giving valid consent then it is not legally necessary to obtain 
consent from a person with parental responsibility for the child It is, however, good practice to 
involve the child’s family in the decision-making process – unless the child specifically wishes to 
exclude them. 
 
Children under 16 – the concept of Gillick competence  
In the case of Gillick, the court held that children who have sufficient understanding and 
intelligence to enable them to understand fully what is involved in a proposed intervention will also 
have the competence to consent to that intervention.49 This is sometimes described as being 
‘Gillick competent’. A child of under 16 may be Gillick competent to consent to medical treatment, 
research, donation or any other activity that requires their consent.  
49 Gillick v West Norfolk and Wisbech AHA [1986] AC 112  
 
The concept of Gillick competence is said to reflect a child’s increasing development to maturity. 
The understanding required for different interventions will vary considerably. Thus, a child under 

http://www.publicguardian.gov.uk/mca/code-of-practice.htm
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16 may have the competence to consent to some interventions but not to others. The child’s 
competence to consent should be assessed carefully in relation to each decision that needs to 
be made. 
 
In some cases, for example because of a mental disorder, a child’s mental state may fluctuate 
significantly, so that on some occasions the child appears Gillick competent in respect of a 
particular decision and on other occasions does not.  
 
If the child is Gillick competent and is able to give voluntary consent after receiving appropriate 
information, that consent will be valid and additional consent by a person with parental 
responsibility will not be required. It is, however, good practice to involve the child’s family in the 
decision-making process, if the child consents to their information being shared. 
 
Where advice or treatment relates to contraception, or the child’s sexual or reproductive health, 
the healthcare professional should try to persuade a competent child to inform his or her parent(s), 
or allow the medical professional to do so. If, however the child cannot be persuaded, advice 
and/or treatment should still be given if the healthcare professional considers that the child is very 
likely to begin or continue to have sexual intercourse with or without advice or treatment, and that 
unless they receive the advice or treatment then the child’s physical or mental health is likely to 
suffer.  
 
Consideration should be given to the Gillick and Fraser guidelines (originates from the same case) 
in relation to contraception and sexual health. Please refer to the NSPCC website for further 
information and guidance. 
https://learning.nspcc.org.uk/child-protection-system/gillick-competence-fraser-guidelines 
 
If a competent child seeks advice or treatment in relation to abortion and cannot be persuaded to 
inform her parent(s), every effort should be made to help the child find another adult (such as 
another family member or a specialist youth worker) to provide support to the child.50  
50 Axon v Secretary of State for Health [2006] EWHC 37 (Admin) 
 
It is a criminal offence to have sexual intercourse with a child under 13 and would have to be 
reported to the local authority children’s safeguarding team. Advice can also be sought from the 
Trust’s safeguarding team advice line on: 0300 421 6969 
 
The Requirement of Voluntariness  
Although a child may have the capacity or competence to give consent, this is only valid if it is 
given voluntarily. This requirement must be considered carefully. Children may be subject to 
undue influence by their parent(s), other carers or a sexual partner (current or potential). 
 
Child with Capacity or Competence Refusing Treatment  
Where a  child of 16 or 17 who could consent to treatment in accordance with section 8 of the 
Family Law Reform Act 1969, or a child under 16 but Gillick competent, refuses treatment, it is 
possible that such a refusal could be overruled if it would in all probability lead to the death of the 
child/young person or to severe permanent injury. 
 
In the case of Re W (a minor) (medical treatment),

51 the court stated that it has jurisdiction to 
override a refusal of a child, at least where they seek to refuse treatment in circumstances that 
will, in all probability, lead to the death of the child or to severe permanent injury; or where there 
is a serious and imminent risk that the child will suffer grave and irreversible mental or physical 

https://learning.nspcc.org.uk/child-protection-system/gillick-competence-fraser-guidelines
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harm.  
51 Re W (a minor) (medical treatment) [1992] 4 All ER 627 
 
The courts have, in the past, also found that parents can consent to their competent child being 
treated even where the child is refusing treatment.52 However, there is no post-Human Rights Act 
1998 authority for this proposition, and it would therefore be prudent to obtain a court declaration 
or decision if faced with a competent child  who is refusing to consent to treatment, to determine 
whether it is lawful to treat the child.  
52 Re R (a minor) (wardship: medical treatment) [1991] 4 All ER 177  
 
Where the treatment involved is for mental disorder, consideration should be given to using 
mental health legislation.  
 
The changes made to section 131 of the Mental Health Act 1983 by section 43 of the Mental 
Health Act 2007, mean that when a  child of 16 or 17 has capacity (as defined in the Mental 
Capacity Act 2005) and does not consent to admission for treatment for mental disorder (either 
because they are overwhelmed, do not want to consent or refuse to consent), they cannot then 
be admitted informally on the basis of the consent of a person with parental responsibility (see 
chapter 36 of the Code of Practice to the Mental Health Act 1983, as amended 200853). Therefore, 
they can only be forcibly admitted under a section of the Mental Health Act 1983 
53 www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/ DH_084597 
 
A life-threatening emergency may arise when consultation with either a person with parental 
responsibility or the court is impossible, or the person with parental responsibility refuses consent 
despite such emergency treatment appearing to be in the best interests of the child. In such cases 
the courts have stated that doubt should be resolved in favour of the preservation of life, and it 
will be acceptable to undertake treatment to preserve life or prevent serious damage to health. 
 
Assessing Gillick Competence 
 
Gillick competence should be assessed by the health care professional that is proposing the 
treatment. The health care professional must have a clear understanding of what Gillick 
competence means and what is expected of the child in terms of their understanding of the 
proposed treatment. They should also be aware that, a competent child cannot refuse treatment, 
where that treatment is needed to sustain life or prevent long term harm to the Child. 
 
Child Lacking Competence 
Where a child under the age of 16 lacks competence to consent (i.e. is not Gillick competent), 
consent can be given on their behalf by any one person with parental responsibility (if the matter 
is within the ‘zone of parental control’54) or by the court. As is the case where patients are giving 
consent for themselves, those giving consent on behalf of child patients must have the capacity 
to consent to the intervention in question, be acting voluntarily and be appropriately informed. 
Even where a child lacks competence to consent on their own behalf, it is good practice to involve 
the child as much as possible in the decision-making process.  
54 The concept of the ‘zone of parental control’ derives largely from case law from the European Court of Human Rights in Strasbourg. Chapter 
36 of the Code of Practice to the Mental Health Act 1983, as amended, gives guidelines about what may fall in the zone, which will depend on the 
particular facts of each case 
 
Where necessary, the courts can overrule a refusal by a person with parental responsibility. It is 
recommended that certain important decisions, such as sterilisation for contraceptive purposes, 
should be referred to the courts for guidance, even if those with parental responsibility consent to 
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the operation going ahead. 
 
The European Court of Human Rights judgment in a case where doctors treated a child contrary 
to his mother’s wishes, without a court order (Glass v United Kingdom

55), made clear that the 
failure to refer such cases to the court is not only a breach of professional guidance but also 
potentially a breach of the European Convention on Human Rights. In situations where there is 
continuing disagreement or conflict between those with parental responsibility and doctors, and 
where the child is not competent to provide consent, the court should be involved to clarify 
whether a proposed treatment, or withholding of treatment, is in the child’s best interests. Parental 
refusal can only be overridden in an emergency.  
55 Glass v The United Kingdom – 61827-00 [2004] ECHR 103 
 
The Children Act 1989 sets out persons who may have parental responsibility. These include: 
 

• the child’s mother  
• the child’s father, if he was married to the mother at the time of birth  
• unmarried fathers, who are detailed on the child’s birth certificate for any child born after 1st 

December 2003 
• unmarried fathers can acquire parental responsibility with the agreement of the mother or via 

a court order. 
• a local authority or other authorised person who holds an emergency protection order in 

respect of the child. 
 
Consent given by one person with parental responsibility is valid, even if another person with 
parental responsibility withholds consent. However, the courts have stated that a ‘small group of 
important decisions’ should not be taken by one person with parental responsibility against the 
wishes of another, citing in particular non-therapeutic male circumcision and immunisation.58 

Where persons with parental responsibility disagree as to whether these procedures are in the 
child’s best interests, it is advisable to refer the decision to the courts.  
58 Female circumcision is always prohibited, under the Prohibition of Female Circumcision Act 1985; Re J [2000] 1 FLR 571 at 577; Re B (a 

child) sub nom in Re vaccination/MMR litigation: A v B : D v E sub nom in Re C (a child) (immunisation: parental rights) : in Re F (a 
child) (immunisation: parental rights) (2003)  

 
Where there is doubt about whether a parent is acting in the interest of the child or young person, 
then the healthcare practitioner would be unwise to rely on the parent’s consent, for example if a 
child alleges abuse and the parent supports psychiatric treatment for the child.  
 
In order to consent on behalf of a child, the person with parental responsibility must themselves 
have capacity. Where the person with parental responsibility for a child is themselves under 18, 
they will only be able to give valid consent for their child’s treatment if:   aged 16 or 17 they have 
mental capacity, or if aged under 16 are Gillick competent. 
 
Where a child is a ward of court, no important step may be taken in the life of the child without the 
prior consent of the court. This is likely to include more significant medical interventions but not 
treatment for minor injuries or common diseases of childhood.  
 
In an emergency, it is justifiable to treat a child who lacks capacity or competence without the 
consent of a person with parental responsibility, if it is impossible to obtain consent in time and if 
the treatment is vital to the survival or health of the child. 
 
Research 
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Where children lack capacity or competence to consent for themselves, parents may give consent 
for their child to be entered into a trial where the evidence is that the trial therapy may be at least 
as beneficial to the patient as the standard therapy  
 
Adults and Children Lacking Capacity or Competence 
If a child lacks capacity or competence, it is still good practice to involve the child as far as is 
possible and appropriate in the decision. The decision to withdraw or withhold life-sustaining 
treatment must be made in the best interests of the child. The best interests of a child in the 
context of the withholding of medical treatment should be interpreted more broadly than medical 
interests and should include emotional and other factors. There is a strong presumption in favour 
of preserving life, but not where treatment would be futile, and there is no obligation on healthcare 
professionals to give treatment that would be futile. If there is disagreement between those with 
parental responsibility for the child and the clinical team concerning the appropriate course of 
action, a ruling should be sought from the court as early as possible.  
 
A person with parental responsibility for a child is legally entitled to give or withhold consent to life 
sustaining treatment if that is in the child’s best interests. However, a person with parental 
responsibility cannot demand a particular treatment to be continued where the burdens of the 
treatment clearly outweigh the benefits for the child. If agreement cannot be reached between the 
parent(s) and the healthcare professionals, a court should be asked to make a declaration about 
whether the provision of life-sustaining treatment would benefit the child. 
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Appendix 2 – Consent Form 1: Patient Agreement to Investigation or Treatment 
Click here for an editable / downloadable version of this form  
 

https://intranet.ghc.nhs.uk/Utilities/Uploads/Handler/Uploader.ashx?area=composer&filename=Consent+Form+1+-+Patient+Agreement+to+Investigation+or+Treatment.docx&fileguid=4a153178-7725-4527-baf6-b2b453daf956
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Appendix 3 – Consent Form 2: Parental Agreement to Investigation or Treatment for a 
Child - Click here for an editable / downloadable version of this form  
 

 

https://intranet.ghc.nhs.uk/Utilities/Uploads/Handler/Uploader.ashx?area=composer&filename=Consent+Form+2+-+Parental+Agreement+to+Investigation+or+Treatment.docx&fileguid=9ad59a02-3eda-41f5-a851-b5c15383f196
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Appendix 4 – Consent Form 3: Patient/Parental Agreement to Investigation or Treatment 
Click here for an editable / downloadable version of this form  
 

https://intranet.ghc.nhs.uk/Utilities/Uploads/Handler/Uploader.ashx?area=composer&filename=Consent+Form+3+-+Patient+Parental+Agreement+to+Investigation+or+Treatment.docx&fileguid=8e380f12-1e1d-41e5-b9ee-124219fdd686
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Appendix 5 – Consent Form 4: Form for Adults Who Are Unable to Consent to 
Investigation or Treatment Click here for an editable / downloadable version of this form  
 

https://intranet.ghc.nhs.uk/Utilities/Uploads/Handler/Uploader.ashx?area=composer&filename=Consent+Form+4+-+Adults+who+are+unable+to+Consent.docx&fileguid=c73a70f8-2d34-4a88-932d-332605222996
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